IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARLEYSVI LLE MUTUAL | NSURANCE : ClVIL ACTI ON
COVPANY :

Pl ai ntiff,

V.

GE RElI NSURANCE CORPORATI ON :
Def endant . : NO 02-171

MEMORANDUM

Newconer, S.J. May , 2002

Plaintiff’s Motion to Strike Portions of the Affidavit
of Frank J. Kehrwal d, Defendant’s Modtion for Summary Judgnent,
and Plaintiff’s Motion to Dismss Certain Counterclains and
Strike Certain Affirmative Defenses are presently before the
Court.

l. BACKGROUND

Plaintiff is an insurance conpany |ocated in
Harl eysvill e, Pennsylvania. Defendant is an insurance conpany
|ocated in Barrington, Illinois. In this case, Plaintiff sues
Def endant for breach of contract, specific performance, and a
decl aratory judgnent in connection with a Quota Share Rei nsurance
Agreenment (the “Quota Agreenent”). Under the Quota Agreenent,
Def endant reinsured Plaintiff for a nonstandard autonobile

i nsurance programin the State of California.? An entity called

!Nonst andard aut onpbil e i nsurance general ly includes
the underwiting of higher risk insurance policies with
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Access Ceneral Insurance Conpany of California (“Access General”)
managed the program pursuant to an agreenent between Harleysville
and Access CGeneral (the “Access CGeneral Agreenent”).

The Quota Agreenent is divided into Articles with
Article 13 providing for arbitration and/or litigation. The
followng are the rel evant portions of Article 13:

13.1 As a condition precedent to any right of action

hereunder, in the event of any dispute. . . with
respect to this Agreenent, including its
formation. . . it is hereby nutually agreed that
such dispute. . . shall be submtted to

arbitration

13.6 In the event that the anpbunt of any cl ai mor
counterclaimmade in any such arbitration is in
excess of Two MIlion Dollars ($2,000,000),

i ncl udi ng such cal culation all anmounts of
conpensatory and punitive damages, upon witten

el ection of either party to the other, such claim
or counterclaimshall not be subject to
arbitration.

13.7 In the event of a dispute between [Plaintiff and
Def endant] concerning this Agreenment and the
[ Access Ceneral Agreenent] (regardless of whether
ei ther party has clains agai nst [ Access General])
the entire dispute. . . shall be subject to
arbitration as provided in this Article.
The Quota Agreenent further states that it “is the
entire agreenent between the parties and supersedes any and al
previ ous agreenents, witten or oral, and anmendnents thereto.”

Quota Agreenent, at Y 21.6. Additionally, Article 17.5 sets

forth the foll ow ng:

commensurately higher premuns. See Plaintiff's Conplaint, at
8.




Rei nsurer [GE] warrants and represents that it has
conducted its own due diligence of the business
operations of the General Agent [Access General]
including but not limted to the rates and forns used
by the General Agent and the CGeneral Agent’s ability to
accurately report the necessary data and information.

The Reinsurer shall not sue or seek arbitration agai nst

t he Conpany [Harleysville] for any clainms or causes of

action arising fromor relating to General Agent’s

operations, including but not limted to the use of the
rates and fornms in effect at the effective date of this

Agr eenent .

In its Answer, Defendant raises several counterclains,
which in essence, claimthat after Plaintiff discovered that one
of its insurance prograns was going to generate significant
| osses, it sought a reinsurance program from Def endant.
Specifically, Plaintiff raises, anong others, the follow ng
counterclainms: 1) Count |, Fraud; 2) Count |1, Breach of the Duty
of Utnost Good Faith; 3) Count |11, Bad Faith; 4) Count 1V,
Unilateral M stake; 5) Count V, Negligent M srepresentation; and
6) Count VI, Known Loss. Defendant al so raises several
affirmati ve defenses in its Answer, including the follow ng ones:
1) Second Affirmative Defense alleging that Plaintiff’'s clains in
Counts I, Il, and Il are barred by fraud; 2) Third Affirmtive
Defense alleging Plaintiff’s clains in Counts I, |1, and Ill are
barred by Plaintiff’'s breach of its duty of utnost good faith; 3)
Fourth Affirmative Defense alleging Plaintiff's clains in Counts
I, Il, and Il are barred by Plaintiff’'s breach of its duty of
good faith; 4) Fifth Affirmative Defense alleging Plaintiff’'s

claims in Counts I, Il, and Il are barred by Plaintiff’s
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negligent msrepresentations; and 5) Sixth Affirmative Defense
alleging Plaintiff's clains in Counts I, Il, and Ill are barred
by operation of the known | oss doctrine.

In a Decenber 28, 2002 letter to Plaintiff, Defendant
demanded arbitration invoking Article 13 of the Quota Agreenent.
On January 7, 2002, Plaintiff notified Defendant, pursuant to
paragraph 13.6 of the Quota Agreenent, of its election to address
the parties’ dispute in Court. Plaintiff filed this action on
January 11, 2002.

On January 25, 2002, Defendant filed a Mdtion to
Dism ss and/or Stay and To Conpel Arbitration, and on February
12, 2002, this Court denied that Mdtion finding that “this case
is properly before the Court under paragraph 13.6 of the parties’
agreenent.” Now, in their Mtion for Sunmary Judgnent, Defendant
again argues that this case should be arbitrated. |n support of
t hat Motion, Defendant has submtted the affidavit of Frank J.
Kehrwal d, Defendant’s General Counsel. Plaintiff has responded
to that Motion, and in its response, Plaintiff has noved the
Court to strike paragraphs 12 through 17 of M. Kehrwal d s
affidavit. Plaintiff has also noved to dism ss the counterclains
and affirmati ve defenses |isted above, and Defendant has
responded to Plaintiff’s Motion. The Court nowturns to the

parties’ notions.



1. DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

A. Legal Standard

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R CGv. P
56(c) (1994). The party noving for summary judgnent has the
initial burden of showing the basis for its notion. Celotex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). Once the novant

adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions
on file to show that there is a genuine issue for trial. 1d. at
324.

Further, under Federal Rule of G vil Procedure 56(e),
affidavits supporting a notion for sunmary judgnent “shall set
forth such facts as would be adm ssible in evidence.” Fed. R
Cv. P. 56(c). Accordingly, the Court may strike an affidavit
containing testinony that would be barred by the parol evidence

rul e. See Berger Realty Goup, Inc. v. Pullmn, 1986 W. 7919, at

*6-*7 (E.D.Pa. Jul 16, 1986).

B. Arbitration

Def endant argues that this case is subject to



arbitration and in support of its argunents, Defendant offers the
affidavit of Frank J. Kehrwal d, Defendant’s General Counsel. In
response, Plaintiff has noved the Court to strike paragraphs 12
through 17 of M. Kehrwald' s affidavit based upon the parol
evidence rule. Thus, for this Court to resolve whether this case
shoul d be arbitrated, it nust first resol ve whether that
affidavit should be stricken.

In Pennsylvania, “if a witten contract i s unanbi guous
and held to express the enbodi nent of all negotiations and
agreenents prior to its execution, neither oral testinony nor
prior witten agreenents or other witings are adm ssible to

explain or vary the terns of that contract.” Lenzi v. Hahnenmann

University, 664 A 2d 1375, 1379 (Pa. Super. C. 1995). \Whether a

writing constitutes an integrated contract is a question of |aw

ld. (citing Murray v.University of Pennsylvania Hospital, 490

A 2d 839 (Pa. Super. Ct. 1985). A contract is integrated if it
represents a final and conpl ete expression of the parties’
agreenent. 1d.

Additionally, a contract is anbiguous only if it is
reasonably susceptible of different constructions, and is capable

of being understood in nore than one way. Sanuel Rappaport

Fami |y Partnership v. Meridian Bank, 657 A 2d 17, 21 (Pa. Super.

Ct. 1995). However, a contract is not anbi guous nerely because

parties do not agree upon the proper construction of the



contract. Seven Springs Farm Inc. v. Croker, 748 A 2d 740, 744

(Pa. Super. Ct. 2000).

Here, the Court finds that the Quota Agreenent is clear
and unanbi guous. As discussed in nore detail below, Article 13
clearly created a systemwhere certain disputes are subject to
arbitration, but other |arger disputes may be litigated in Court.
Further, the Court finds that the Quota Agreenent represents the
parties’ entire agreenent, and represents the parties’ final and
conpl ete expression of that agreenent. |Indeed, the parties
agreed that the Quota Agreenent “is the entire agreenent between
the parties and supersedes any and all previous agreenents,

witten or oral, and anendments thereto,” Quota Agreenent, at 9

21.6. The effect of such a clause is to nake the parol evidence

rule particularly applicable. See McGuire v. Schneider, Inc.,

534 A 2d 115, 117-18 (Pa. Super. C. 1987). In light of the
parties’ integration clause, and the overall structure of the
contract, the Court concludes that the Quota Agreenent is
integrated and cl ear, and paragraphs 12 through 17 of M.

Kehrwal d’s affidavit are not adm ssi bl e because they are intended
to explain or vary the terns of the parties’ agreenent. See

Kehrwal d Affidavit, at Y 12-17.

Wth those paragraphs stricken, the Court will now
address whether the Quota Agreenment nandates that the parties

arbitrate this case. The Court notes that there is a strong



federal policy favoring the arbitration process. See Glner v.

| nt er st at e/ Johnson Lane Corp., 500 U. S. 20, 25 (1991) (noting

that the Federal Arbitration Act manifests a |iberal federal
policy favoring arbitration agreenents). Thus, “where the
contract contains an arbitration clause, there is a presunption
of arbitrability. . . ‘unless it may be said with positive
assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.’”” AT & T

Techs., Inc. v. Communi cations Wrkers of Am, 475 U S. 643, 648

(1986) (quoting United Steel wrkers of Am v. Warrior & Qulf

Navi gation Co., 363 U S. 574, 584-85 (1960)). However,

“arbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not
agreed to submt.” |Id. at 648. Further, an express provision
excluding a particular grievance fromarbitration nmay overcone
the presunption of arbitrability. See id., at 650.

Just as it was on February 12, 2002, the Court renains
convinced that this case is properly before the Court under
paragraph 13.6 of the Quota Agreenent. That paragraph allows a
party to elect litigation in court instead of arbitration when

“the anount of any claimor counterclaimnmde in any such

arbitration is in excess of Two MIlion Dollars
($2,000,000). . . .” Here, Defendant does not dispute that the
clains or counterclains exceed two mllion dollars, or that the



Def endant properly exercised its litigation option.

When argui ng that paragraph 13.6 does not cover this
case, Defendant contends that because paragraph 13.6 uses the
word “clainf, that paragraph was only intended to govern
“l'itquidated clains in excess of 2.0 mllion arising fromthe

underlying insurance program” Defendant’s Menorandum of Law in

Support of Mdtion for Summary Judgnment, at 5. However, the Court

finds that this is a strained interpretation that nakes little
sense in light of whole Quota Agreenent. The Quota Agreenent
does not concern itself wth individual clains nmade on any
underlying insurance policies. Further, Defendant’s
interpretati on does not conport with that paragraph’s use of the
word “counterclains”; Defendant fails to argue, and the Court
doubts it could, that “counterclaini is a termof art in the

i nsurance industry. Finally, to prove its interpretation,

Def endant cites paragraph 12 of M. Kehrwald' s affidavit, but

t hat paragraph has been stricken. Thus, the Court is left to

interpret the plain neaning of the word “clainf. E.g., C&J Ins.

v. Tyson Assoc., 140 F. Supp.2d 415, 421 (E. D.Pa. 2001) (*An

i nsurance contract nust be construed according to the plain
meaning of its ternms. . .”). The Court cannot say that the plain
nmeani ng of the word “clainf in paragraph 13.6 does not enconpass
this case. As the Quota Agreenent bound only Plaintiff and

Def endant, the Court finds the word “clainf neans cl ai s between



them and that this case involves such a claim
Def endant contends that this dispute is subject to

arbitration under paragraphs 13.1 and 13.7 of the Quota
Agreenent. Paragraph 13.1 states generally that “in the event of
any dispute. . . with respect to this Agreenent, including its
formation. . . it is hereby nmutually agreed that such dispute.

shall be submtted to arbitration.” However, paragraph 13.1
does not address clains or counterclains in excess of two mllion
dollars; only paragraph 13.6 specifically does that. It is a
general principle of contract |law that, where two provisions of a
contract are inconsistent, general |anguage nust yield to nore

specific language. Affiliated Food Distributors, Inc. v. Local

Uni on No. 229, 483 F.2d 418 (3d Cr. 1973); see also Restatenent

(Second) Contracts 8 203. Thus, paragraph 13.1 nust yield to
paragraph 13.6. Defendant’s argunent that paragraph 13.6 does
not cover this dispute because this dispute involves the
formation and validity of the Quota Agreenent is al so unavailing.
Par agraph 13.6 governs “any claimor counterclaini in excess of
two mllion dollars, and nothing in paragraph 13.6, or el sewhere,
suggests that those clains and counterclains cannot concern
di sputes about formation and validity.

Def endant al so argues that paragraph 13.7 conpels
arbitration because it contends its counterclains for fraud,

breach of the utnost duty of good faith, and bad faith concern

10



both the Quota Agreenent and the Access CGeneral Agreenent. Those
counterclains each allege that Defendant is |liable for
“msrepresenting to [Plaintiff] that the [Access General
Agreenent] required Access General to issue policies based on the
rates and rating factors of the Coast National Program”
Defendant’s Counterclaim 99 29(b), 36(b), 43(b). As illustrated
above, paragraph 13.7 of the Quota Agreenent states that:

In the event of a dispute between [Plaintiff and

Def endant] concerning this Agreenent and the [Access

Ceneral Agreenent](regardl ess of whether either party

has cl ai ns agai nst [Access CGeneral]) the entire

di spute. . . shall be subject to arbitration as

provided in this Article.

Thus, according to the plain neaning of paragraph 13.7,
where a di spute between Plaintiff and Defendant involves both the
Quot a Agreenent and the Access General Agreenent, that dispute is
subject to arbitration as provided in Article 13 of the Quota
Agreenent. Accordingly, paragraph 13.7 nust be read “subject to”
paragraph 13.6. As such, because this case involves clains or
counterclains in excess of two mllion dollars, Plaintiff has
properly elected to litigate this case here under paragraph 13.6.
Contrary to Defendant’s contention, this interpretati on does not
render paragraph 13.7 neaningless. |Indeed, if a dispute involved
less than two mllion dollars, and involved both the Quota
Agreenent and the Access Ceneral Agreenent, paragraph 13.7 would

mandate arbitration. Moreover, w thout paragraph 13.7, parties

m ght have to litigate disputes involving the Quota Agreenent,
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but arbitrate disputes concerning the Access CGeneral Agreenent.
In the end, the Quota Agreenent sinply allows the
parties to take the big cases to court, and requires that they

arbitrate the snmall er ones. E.qg., H gman Marine Services, Inc.

v. BP Anpbco Chem cal Co., 114 F. Supp.2d 593, 597 (S.D. Tex.

2000) (interpreting a simlar agreenent and stating that the
parties “intended to convey the sinple idea that ‘big disputes
may go to court while ‘little disputes nust go to arbitration”).
For these reasons, the Court will deny Defendant’s Mdtion for
Summary Judgnent, and once again finds that this case is properly
before the Court under paragraph 13.6 of the Quota Agreenent.

L. PLAI NTI FF* S MOTI ON TO DI SM SS CERTAI N COUNTERCLAI MS AND
STRI KE CERTAI N _AFFI RVATI VE DEFENSES

Plaintiff first noves to dism ss and strike Defendant’s
counterclainms | through VI pursuant to Federal Rules of Gvil
Procedure 12(b)(6) and 12(f). Second, Plaintiff noves to strike
Def endant’ s Second, Third, Fourth, Fifth and Sixth Affirmative
Def enses pursuant to Rule 12(f).

A. Legal Standard

1. Under Rule 12(b)(6)

The standard for dism ssal of a counterclai mdoes not
differ fromthe standard for dism ssal of a conplaint. United

States v. Union Gas Co., 743 F. Supp. 1144, 1150 (E.D.Pa. 1990).

When evaluating a Motion to Dism ss pursuant to Federal Rule of
Cvil Procedure 12(b)(6), the Court nust accept each allegation

12



in a well pleaded conplaint as true. Albright v. Qiver, 510
U S 266, 268 (1994). Additionally, a Mdtion to Dism ss should
only be granted if the Court finds that no proven set of facts
woul d entitle the non-noving party to recovery under the filed

pl eadi ngs. Conley v. G bson, 355 U S. 41, 45-46 (1957).

It is also firmy established that in reviewing a
Federal Rule of G vil Procedure 12(b)(6) notion, the Court nust
draw all reasonable inferences in the plaintiff’s favor. Schrob

v. Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991).

2. Under Rule 12(f)

Under Rule 12(f), a court may strike “from any pl eadi ng
any insufficient defense or any redundant, immateri al
i npertinent, or scandal ous matter.” Fed. R Cv. P. 12(f).
Cenerally, notions to strike will be denied unless the
al l egati ons have no possible relation to the controversy and nay

cause prejudice to one of the parties. Environ Products, Inc. v.

Total Containnent, Inc., 951 F. Supp. 57, 59 (E.D.Pa. 1996)

(citing Wight & MIler, Federal Practice and Procedure 8§ 1382 at

704 (1990)). To strike an affirmative defense, the Court nust be
convinced that there are no questions of fact, that any questions
of law are clear and not in dispute, and that under no set of

ci rcunst ances could the defenses succeed. Union Gas Co., 743 F

Supp. at 1150; Snmith, Kline & French Laboratories v. A H Robins

Co., 61 F.R D. 24, 33 (E.D.Pa. 1973). Nevertheless, a notion to
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strike is the proper procedure to elimnate insufficient defenses
and save the tinme and expense which woul d otherwi se be spent in
litigating issues that would not affect the outcone of the case.

Union Gas Co., 743 F. Supp. at 1150; United States v. Geppert

Bros., Inc., 638 F. Supp. 996, 998 (E. D. Pa. 1986).

B. Def endant’s Counterclains and Affirmati ve Def enses

Plaintiff argues that Defendant’s counterclains |
t hrough VI and second through sixth affirmative defenses are
barred by the Article 17.5 of the Quota Agreenent. Article 17.5
sets forth the foll ow ng

Rei nsurer [CGE] warrants and represents that it has

conducted its own due diligence of the business

operations of the CGeneral Agent [Access General]
including but not limted to the rates and forns used
by the General Agent and the CGeneral Agent’s ability to
accurately report the necessary data and information.

The Reinsurer shall not sue or seek arbitration agai nst

t he Conpany [Harleysville] for any clainms or causes of

action arising fromor relating to General Agent’s

operations, including but not limted to the use of the
rates and fornms in effect at the effective date of this

Agr eenent .

Accordingly, Plaintiff argues that Defendant expressly
agreed that it would not sue Plaintiff on causes of action
arising from Access General’s rates, and stated expressly that it
had conducted its own investigation into Access General’'s rates.
Thus, Plaintiff argues that this Court should strike the
counterclains and affirmati ve defenses because they each all ege,
in some form that Plaintiff m sled Defendant about Access

CGeneral 's rates.
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Upon a review of Defendant’s counterclains and
affirmati ve defenses, and because Def endant does not di sagree,
the Court finds that Defendant’s counterclainms and affirmative
defenses do allege, in essence, that Plaintiff m sl ed Defendant
about Access General’s rates. In |ight of Defendant’s express
statenent that it conducted its own investigation into Access
Ceneral’s rates, and its contractual prom se not to sue Plaintiff
for any clainms arising from Access General’s rates, Defendant
cannot now allege that Plaintiff m sl ed Defendant about Access
General’s rates in a counterclaimor affirmative defense.

When interpreting a contract, the Court’s fundanental

goal is to give effect to the parties’ intent. Hutchison v.

Sunbeam Coal Corp., 519 A 2d 385, 389 (Pa. 1986); Anchel v. Shea,

762 A 2d 346, 352 (Pa. Super. C. 2000). Here, to allow
Defendant to allege that Plaintiff m sled Defendant about Access
Ceneral s rates woul d di sregard the unanbi guous | anguage in
paragraph 17.5 of the Quota Agreenent. According to that

| anguage, Defendant assuned the burden of investigating Access
General’s rates for itself. Thus, Defendant’s counterclains and
affirmati ve defenses woul d i npose obligations upon Plaintiff that

Plaintiff specifically contracted to avoid. See Agrecycle, Inc.

v. City of Pittsburgh, 783 A 2d 863, 867 (Pa. Cmth. Ct. 2001)

(concluding that a breach of the duty of good faith claimfails

under Pennsyl vani a | aw where Def endant “specifically contracted
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to avoid such duty in the [parties’] Agreenent.”).

Def endant contends that Article 17.5 does not bar its
counterclains and affirmative defenses because that Article only
relates to Access Ceneral’s “business operations.” However, as
di scussed above, Article 17.5 is not so narrow, and does
enconpass Defendant’s counterclains and affirmative defenses
here. Consequently, the Court finds that dism ssal of these
counterclains and affirmative defenses is proper. Simlarly, the
Court will strike those clainms and defenses because there are no
facts in dispute, the lawis clear, and under no set of

circunstances could the clai ns and def enses succeed.

Cl arence C. Newconer, S.J.
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